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CIVIL ACTION – LAW
LAND USE APPEAL

NO. CI-


NOTICE OF LAND USE APPEAL


Dori Dianna and Michael Stephenson (“Appellants”), by their undersigned attorney, hereby appeals the decision of the Board of Commissioners of the Township of Manheim, Lancaster County, Pennsylvania granting the conditional use application (“Application”) of High Family Partnership I, LP (“High Partnership”) for a 650,000 square foot planned commercial development and states the following:

I. The Application, The Parties and The Proceedings
1. Appellants reside at 1101 Farmingdale Road, East Hempfield Township, Lancaster County, adjacent to the site of the proposed planned commercial development in Manheim Township.  Ms. Dianna owns the property.  
2. The Manheim Township Board of Commissioners, with an address of 1840 Municipal Drive, Lancaster PA 17601-4162, issued its “Decision” on April 14, 2008, after fifteen hearings on the Application, in which a majority found that High Partnership has satisfied the requirements of the Zoning Ordinance, and which granted conditional use approval subject to 31 conditions.    
3. High Partnership is the Applicant and was the equitable owner of the property which is the subject of the Application, and is a Pennsylvania limited partnership with business offices located at 1853 William Penn Way, Lancaster, Pennsylvania.
4. The proposed planned commercial development at issue is located on two parcels.  The first parcel is an 84.4 acre tract located on the west side of Harrisburg Pike at 1418 Harrisburg Pike, Lancaster County, Pennsylvania, with the majority of the parcel located in Manheim Township and a small portion of the parcel on the west side of the Little Conestoga Creek located in East Hempfield Township. The second parcel is a 5.33 acre tract adjoining the first parcel and located on the south side of Farmingdale Road, Manheim Township, Lancaster County, Pennsylvania.  
5. The legal owner of the first parcel is the Deisley Family Limited Partnership (“Deisley Tract”), having an address at 1418 Harrisburg Pike, Lancaster, PA 17601.  The legal owner of the second parcel is Ralston W. Russell and Hershey Trust Company, trustee of the Deed of Trust of Mary Ann Russell and Hershey Trust Company, trustees of the Deed of Trust of Mary Ann Russell dated August 24, 2005 for the benefit of Sarah H. Russell (“Russell Tract”), having an address of 65 Springdell Road, Lancaster, PA 17601.

6. High Real Estate Group, LLC, a Pennsylvania limited liability company entered into a Purchase Option Agreement dated as of August 29, 2005 and obtained an option to purchase the Russell Tract.  High Real Estate Group, LLC also entered into a Purchase Option Agreement dated as of July 1, 2005 and obtained an option to purchase the Deisley Tract.

7. High Real Estate Group, LLC entered into an Assignment and Assumption of Purchase Option Agreement dated as of February 8, 2007 with High Partnership, pursuant to which High Real Estate Group, LLC assigned to High Partnership, and High Partnership assumed from High Real Estate, LLC the aforementioned Purchase Option Agreements for the Russell Tract and Deisley Tract.

8. The equitable owner at the time of the filing of the Application on February 9, 2007 was High Partnership.  

9. High Partnership entered into an Assignment and Assumption of Purchase Option Agreements dated as of November 21, 2007 with TCCC-Lancaster Holding, LP, a Pennsylvania limited partnership whereby High Partnership agreed to irrevocably and unconditionally assign and transfer to TCCC-Lancaster Holding, LP all of its rights and obligations under the aforementioned Purchase Option Agreements for the Russell Tract and Deisley Tract.

10. High Partnership did not amend the Application to include TCCC-Lancaster Holding, LP as the equitable owner of the Russell Tract and Deisley Tract.
11. High Partnership filed the Application on or about February 9, 2007.
12. Hearings were held on the Application on June 6, 2007, June 18, 2007, July 9, 2007, July 16, 2007, July 23, 2007, July 31, 2007, August 21, 2007, September 25, 2007, October 15, 2007, October 22, 2007, November 8, 2007, November 15, 2007, December 17, 2007, December 20, 2007 and January 30, 2008.

13. The Decision was issued April 14, 2008.

14. The Decision was delivered to the Applicant on April 14, 2008.

II. The Purpose of the Application
15. High Partnership seeks to construct a 650,000 square foot planned commercial development on the subject properties under section 1404.1 of the Manheim Township Zoning Ordinance (“Zoning Ordinance”), which permits as a conditional use Planned Commercial Development subject to compliance with the following sections of the Zoning Ordinance: Section 2210.3 (Applications for conditional uses), Section 2319 (Planned Commercial Development), Section 2319.1 (Objectives of the Planned Commercial Development), Section 2319.2 (Conceptual Site Plan and Accompanying Documents), and Section 2319.3 (Planned Commercial Development Criteria).
III. Appellants’ Basis for Standing
16. Ms. Dianna owns property immediately adjacent to the subject tracts along Farmingdale Road.  Mr. Stephenson resides with Ms. Dianna on the property located at 1101 Farmingdale Road.  

17. Appellants have a direct, immediate and substantial interest in this matter because their property is adjacent to the subject tracts and will be impacted by traffic, noise, and stormwater runoff from the subject tracts.
18. Appellants were granted party status by the Board of Commissioners.

IV. Legal and Factual Grounds for Appeal

a. Applicant Does Not Have Standing

19. Appellants appeal the Decision because the Board did not address the Applicant’s standing where the evidence of record demonstrates High Partnership assigned its equitable interest in the subject tracts to TCCC-Lancaster Holding, LP.

20. The Board of Commissioners determined High Partnership was the equitable owner of the subject tracts at the time of the filing of the Application on February 9, 2007.
21. The Board of Commissioners also acknowledged that High Partnership assigned its interest to TCCC-Lancaster Holding, LP before the conclusion of the hearings.

22. The Municipal Planning Code defines “Landowner” as “the legal or beneficial owner or owners of land including the holder of an option or contract to purchase (whether or not such option or contract is subject to any condition), a lessee if he is authorized under the lease to exercise the rights of the landowner, or other person having a proprietary interest in land.”  53 P.S. Section 10107.

23. High Partnership is not a Landowner under the MPC and lacks the requisite standing in the Application.

24. Appellants raised the issue of High Partnership’s standing in their proposed findings and conclusions of law.  The Board of Commissioners, however, did not address the Applicant’s standing in the Decision.

25. An applicant must have standing throughout the entire conditional use process.  Collier Stone Co. v. Township of Collier Bd. Of Commissioners, 735 A.2d 768 (Pa. Commw. 1999).

b. Commissioner Simpson Should have Recused Herself
26. On March 23, 2006, High Real Estate Group, LLC unveiled to the public its conceptual plan for the Crossings at Conestoga Creek and submitted a petition to the Board of Commissioners requesting a text amendment to the Township’s Zoning Ordinance. 
27.  The Deisley Tract and Russell Tract, was the only property considered by the Applicant to locate the Crossings at Conestoga Creek.
28.  In a letter dated February 28, 2006, Carol S. Simpson, President of the Manheim Township Commissioners, wrote to Congressman Joseph R. Pitts “on behalf of the Manheim Township Board of Commissioners,” to express the Board’s support for federal funding of improvements to US Route 30 and State Route 230 (Harrisburg Pike).  Although the Crossings at Conestoga Creek project had yet to be publicly announced, Board President Simpson informed Congressman Pitts that “[w]e are working in close partnership with High Real Estate Group to advance the project.”  President Simpson noted the roadway improvements will provide the “public infrastructure necessary to serve a mixed use, lifestyle-type development adjacent to the intersection.”
29. In a letter dated August 29, 2006, Manheim Township Manager James T. Martin wrote to Brian D. Eckert in the Site Development Division of the Pennsylvania Department of Community and Economic Development (“DCED”) requesting state funding through the Infrastructure Facilities Improvement Program for the Crossings at Conestoga Creek.  Mr. Martin’s letter discloses that High Real Estate Group is working with the Township Planning Commission, staff and the Commissioners to craft text amendment language in a way that is suitable to the Township Commissioners.
30.  On November 13, 2006, the Board of Commissioners approved Ordinance No. 2006-24, the text amendment to the Zoning Ordinance authorizing a Planned Commercial Development as a conditional use in Industrial I-1 zoning districts.
31. In this matter, the Board of Commissioners were acting in their adjudicative capacity in hearing the evidence relating to this conditional use Application.  The Commissioners knew or should have known they would be acting as judges in that the text amendment approved in November 2006 requires a Planned Commercial Development to undergo the conditional use process.

32. In Horn v. Twp. Of Hilltown, 461 Pa. 745, 337 A.2d 858 (1975), the Pennsylvania Supreme Court recognized that a governmental body that is charged with certain decision-making functions must avoid even the appearance of possible prejudice, "be it from its members or from those who advise it or represent parties before it."  Id. at 748, 337 A.2d at 860.

33. Due process requires that the finder of fact "not only be unbiased but must avoid even the appearance of bias."  Prin v. Council of the Municipality of Monroeville, 165 Pa. Commw. 519, 645 A.2d 450, 452 (Pa. Cmwlth 1994).
34. In Newtown Twp. Bd. Of Supervisors v. Greater Media Radio Co., 138 Pa. Commw. 157, 587 
A.2d 841 (Pa. Cmwlth 1991), this Court applied the principles of Horn to find improper a 
situation where the township solicitor served as a legal advisor to a township board of 
supervisors in ruling on a conditional use application while also acting in an adversarial 
capacity in opposition to the application:

In the present case we have a municipal governing body which is called upon to act in the capacity of a tribunal. We recognize that the members of the Board may not be accustomed to functioning in the role of a decision-making tribunal. However, when a governing body is acting in this capacity, it must adhere to the principle stated in Horn that it avoid not only actual bias, but also even the appearance of bias or impropriety.  Id. at 163, 587 A.2d at 844.  This Court found that the trial court erred by ignoring the prejudicial approach and deciding the case on its merits, and stated that the appropriate action would have been to remand the matter with an order "to conduct new public hearings in a manner which is in accordance with its role as an impartial decision-making tribunal." Id.

35. In Prin, the Commonwealth Court held that “it is clear that Councilman Lopicollo was predisposed against Appellants' project, and his actions in opposition, particularly the letters on official Council stationery, clearly demonstrated his bias and should have precluded him from participating in Council's vote on Appellants' applications.”   Prin v. Council of the Municipality of Monroeville, 165 Pa. Commw. 519, 645 A.2d 450, 452 (1994).
36. Counsel for Ms. Dianna and Mr. Stephenson requested to voir dire the Commissioners at the July 16, 2007 hearing.  Counsel intended to question Commissioner Simpson about public statements reported in the local newspaper on more than one occasion indicating her support for the Crossings project, correspondence that she authorized to State and Federal officials seeking tax revenue to pay for the roadway improvements necessary for the Crossings project, and a meeting with United States Senator Arlen Spector in support of a federal earmark for the roadway improvements associated with the Crossings project.  Counsel for Appellants was denied the right to conduct voir dire of the Commissioners.
37.  At the same July 16, 2007 hearing, the Board of Commissioners voted to deny counsel’s request for a subpoena to be issued to the Applicant to produce, among other things, all relevant documents pertaining to roadway improvement funding.  Specifically, the proposed subpoena requested “all documents related to discussions or meetings with Manheim Township Board of Commissioners and/or Township staff; all documents that refer or relate to discussions or meetings with Commonwealth of Pennsylvania officials; and all documents that refer or relate to discussions or meetings with United States Congressional representatives or their staff.”
38.    The Applicant contended issues relating to roadway improvement funding were not relevant to the conditional use hearing.  Interestingly, in its Memorandum of Law submitted to the Board of Commissioners in support of its proposed findings of fact and conclusions of law, in the very first page, the Applicant noted the project will involve over $20 million of roadway and traffic improvements.
39. Section 2319 of the Zoning Ordinance requires the Applicant to construct improvements to the road infrastructure immediately adjoining the Planned Commercial Development and construct off-site transportation or road improvements in accordance with subsections 2319.2.P and 2319.2.Q.

40. Section 2319 addresses funding of these roadway improvements in two separate areas.  The first reference to roadway improvement funding requires the Applicant to demonstrate “acceptable arrangements”.  Specifically, in the introductory paragraph, Section 2319 requires “all applicants for [PCD] need to insure the Township that adequate transportation facilities are in place or acceptable arrangements for providing the facilities are made concurrent with the development as set forth in this Section 2319.”

41. The second reference to roadway improvement funding in Section 2319 requires the Applicant to demonstrate “acceptable financial security.”  Specifically, toward the end of Section 2319.2, before a building or zoning permit can be issued, the Applicant must meet certain prerequisites.  One of those prerequisites is that “all transportation facilities required by Section 2319.2.P and Section 2319.2.Q of this Ordinance are in place or acceptable financial security has been posted with the Township and/or PennDOT to assure completion of the transportation facilities required by Section 2319.2.P and Section 2319.2.Q of this Ordinance.”

42. Based on documents admitted into evidence at the hearings, Township staff interpreted the first provision to not apply at the conditional use phase and informed the Applicant that financial responsibility will be addressed during the land development process.  
43. Notwithstanding the timing or substance of when “acceptable arrangements” must be demonstrated, Commissioner Simpson should have recused herself from voting in favor of the Application based on her active and substantial involvement in seeking funding for the roadway improvements necessary for the Crossings project.  
44. Commissioner Simpson’s vote to deny the requested subpoena and her vote to deny the right of Appellants to conduct voir dire, along with her admission at the last hearing that she met with Senator Specter to discuss the roadway improvement funding demonstrate that she was biased and prejudged the Application.
45. Appellants appeal the Decision because the Board denied Appellants’ right to conduct voir dire and because the Board concluded Appellants waived its right to voir dire.
c. Commissioner Flanagan Should Have Recused Himself

46. Township Manager Mr. Martin, in a letter dated August 29, 2006 addressed to the Pennsylvania Department of Community and Economic Development (“DCED”) in support of state funding of the roadway improvements necessary for the Crossings project, wrote that the “Manheim Township General Municipal Authority is ready to be a part of the application for the funding for the infrastructure improvements.”  
47. Resolution 2006-1 enacted by the General Municipal Authority of the Township of Manheim on December 8, 2006, approved the submission by the Authority of a request to DCED for over $15 million in funding of roadway improvements associated with the proposed Planned Commercial Development.
48. On July 16, 2007, after a dinner break following the Board’s denial of Appellants’ request for the subpoena, Commissioner Flanagan disclosed that he also serves as a member of the Manheim Township General Municipal Authority and that he had voted in favor of submitting an application to DCED for roadway improvement funding for the Crossings at Conestoga Creek project.  
49. Commissioner Flanagan did not recuse himself from voting as a member of the Authority and therefore compromised his ability to be unbiased in his adjudicative capacity.  At a minimum, Commissioner Flanagan’s vote to deny the requested subpoena and his ultimate vote in favor of the Application demonstrate that he had prejudged the Application.

d. The Board Improperly Denied Appellants’ Right to Cross Examine Township Staff
50. During the hearings, a number of documents prepared by Township Manager Martin and Township staff were admitted into evidence.

51. Counsel for Appellants intended to cross examine Mr. Martin about his correspondence on behalf of the Board to DCED and Commissioner Simpson’s letter to Congressman Pitts regarding funding of the roadway improvements.

52. Counsel for Appellants intended to cross examine Township staff about their interpretation of the applicability of certain requirements in the Zoning Ordinance, as communicated to Applicant, and their meetings with the Applicant after the Application was submitted to the Board.

53. The Board denied due process to Appellants and denied Appellants their right under the Municipalities Planning Code, 53 P.S. Section 10101 et seq., to cross examine adverse witnesses.

e. The Township’s Traffic Engineer Had a Conflict of Interest

54. The Township’s traffic engineer, John Schick, is employed by Rettew Associates.

55. Rettew Associates also served as consultants to the Applicant, prepared the narrative accompanying the Application and provided expert testimony on a number of issues during the hearings.

56. In the week following adoption of Ordinance No. 2006-24 on November 13, 2006, Mr. Schick met with the Applicant and the Applicant’s traffic engineer to discuss the proposed scope of the traffic study required by Section 2319.2.P.

57. Section 2319.2.P of the Zoning Ordinance requires the Applicant to submit a traffic study “using a study area approved by both the Township and PennDOT.”

58. Mr. Schick approved the scope of the traffic impact study on November 20, 2006.  
59. The traffic impact study submitted with the Application only included the study area approved by Mr. Schick.

60. On March 15, 2007, PennDOT informed the Applicant that additional intersections should be included in the study area.

61. A supplemental traffic impact study including the intersections required by PennDOT was submitted to the Township on March 20, 2007.

62. Section 2319.2.P of the Zoning Ordinance requires the traffic study to include a roadway improvement plan to meet the requirements of Section 2319.2.Q.  Section 2319.2.Q sets forth the standards the roadway improvement plan must meet.

63. The roadway improvement plan did not include the study area approved by PennDOT.  Applicant’s traffic expert testified that the intersections added by PennDOT are not covered by the section of the Zoning Ordinance that pertain to levels of service.  
64. Appellants appeal the Decision, and particularly the Board’s finding that the Traffic Impact Study satisfied the requirements of Section 2319.2.P of the Zoning Ordinance, with the exception of the intersection of Dillerville Road/Presidential Avenue and Harrisburg Pike.
f. Applicant Failed to Meet its Burden to Protect the Floodplain 

65. Section 2319.2.R of the Zoning Ordinance requires the Application to include a narrative of the proposal’s impact on certain resources and specific measures undertaken or which will be undertaken to incorporate such features.  The Applicant must (1) take reasonable steps to conserve those resources and (2) identify what efforts have been made to mitigate necessary impacts to these resources.  

66. One of those resources is all areas subject to the 100 year floodplain in accordance with the Township floodplain ordinance then in effect.  See Section 2319.2.R(vi).  The Applicant’s narrative included with the Application admits there will be an impact on the 100 year floodplain.  

67. However, the Applicant failed to identify reasonable steps to conserve the 100 year floodplain or the efforts to mitigate the impact on that resource.  Instead, the Applicant has requested Specific Permission under Section 305L of the Township’s Floodplain Ordinance to place fill in the floodplain.  

68. This proposed development will include construction in the floodplain.  The concept drawings and testimony from the Applicant’s witnesses admit as much.  The concept drawings depict the project assuming specific permission will be granted to fill in those floodplains.
69. Appellants appeal the Decision, and particularly the Board’s Condition No. 8 which requires the Applicant to obtain approval of the Board of Commissioners in accordance with Section 305L of the Manheim Township Floodplain Ordinance.  Applicant failed to meet its burden with respect to protection of the floodplain and it is error to condition the Decision on obtaining approval to adjust the floodplain.  
g. Applicant did not Meet its Burden to Submit an Acceptable Roadway Improvement Plan
70. Section 2319.2.P of the Zoning Ordinance requires the traffic study to include a roadway improvement plan to meet the requirements of Section 2319.2.Q.  Section 2319.2.Q sets forth the standards the roadway improvement plan must meet.

71. Section 2319.2.Q(i) of the Zoning Ordinance provides that the design year pre-development level of service for the lane groups of intersections within the study area approved by the Township must be maintained if they are C or D, they should not deteriorate to worse than C if they are currently A or B, and shall be improved to a D if they are E or F, provided, however, that if such level of service cannot be attained in the lane groups of an intersection within the agreed study area, then the design year pre-development level of service shall be acceptable for the design year post-development, provided that there shall be no overall increase in delay for any such intersection.  Township may, but shall not be required to, approve alternative standards for the level of service or delay of a lane group or intersection upon the request of the applicant, provided the applicant can demonstrate to the satisfaction of the Board of Commissioners that the alternative standard is reasonable in consideration of the existing conditions of any lane groups or intersections and in the opinion of the Township achieves an acceptable result.

72. The Applicant requested alternative levels of service for Harrisburg Pike and President Avenue and Dillerville Road.

73. The Board in its Decision found that the alternate standard proposed for the intersection of Harrisburg Pike and President Avenue and Dillerville Road not to be reasonable.

74. The Board in Condition 26 of the Decision rejected the roadway improvements proposed by the Applicant for the intersection of Harrisburg Pike and Dillerville Road and President Avenue.
75. Appellants appeal the Decision, and particularly the Board’s Condition No. 26 which requires the Applicant to submit a roadway improvement plan acceptable to the Board for the intersection of Harrisburg Pike and Dillerville Road and president Avenue.  Conditioning approval of the Application on submission of an acceptable roadway improvement plan without enabling the opposing parties to review the plan and subject the plan to cross examination violates Appellants’ due process.

V. Request for Relief

76. For the above stated reasons, the Board’s Decision is arbitrary, capricious, contrary to law and unsupported by substantial evidence in the record.
77. Appellants request the Decision be reversed and the Application be denied based upon Applicant’s lack of standing.

78. Appellants request this Honorable Court reverse the 3-2 vote of the Board on the basis that two of the majority’s votes were cast by Commissioners Simpson and Flanagan, both of whom should have recused themselves.

79. In the alternative, Appellants request this Honorable Court conduct an evidentiary hearing on the issue of whether Commissioners Simpson and Flanagan should be recused.

80. Appellants request the Decision be reversed on the basis that the roadway improvement plan failed to meet the express criteria of the Zoning Ordinance.

81. Appellants request the Decision be reversed on the basis that the proposed project will adversely impact the 100 year floodplain and it was improper to condition approval of the Application on a separate proceeding involving approval by the Board of Commissioners of floodplain modifications.

82. In the alternative, Appellants request this Honorable Court remand the Decision of the Board and require Applicant to prepare a traffic impact study based upon a scope approved by both the Township and PennDOT.

83. In the alternative, Appellants request remand of the Decision to enable Appellants to cross examine Township staff as detailed hereinabove.
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